Chapter Five: Justifiability of Right to Revolution: Its Legality from A Fichtean
Perspective Versus International Law Perspective

5.1. Introduction

This chapter will take a step further to justify the right to revolt against an unjust
government. The discussion will particularly be inclined towards determining the legality of a
revolution from a Fichtean perspective versus an international law perspective. Considering
that Fichte philosophized in the late 18" century and early 19" century, whereas most
international laws related to the right to revolt were formulated in the twentieth century, this
chapter will also attempt to point Fichtean perspectives that are featured in the International
Law Framework. Also, it is worth remarking that, in accumulation to the justification provided
within the presentation of the main case study of this project, this chapter will also draw close
reference to the Nigerian-Biafran Revolution to determine differences between the Fichtean
perspective and the International Law perspective. In this way, the Revolution will be justified
further hence shedding significant light on the topic of whether it is legally right to revolt against
an oppressive government. Also, this approach will provide new insights into the dilemma on
which people should revolt against an unjust government and whether the Revolution should
involve seceding from an already independent and sovereign state in pursuit for self-
determination, liberty, and freedom.
5.2. Fichte’s Contribution to the Right of Revolution

Fichte is among the renowned philosophers who supported the French Revolution,
meaning he is of the idea that it is right to revolt against an unjust government. He argued that
the French Revolution was cogent voluntarism and logical worldwide legislation®. First and
foremost, Fichte argued that the French Revolution was idealistic and not dogmatist, referring
to the need to apply philosophical and political thinking into action?. Also, it is worth noting
that Fichte firmly supported individual freedom and the public good?. Therefore, it is essential
to determine how he perceived the two: what is the nature of their relationship? Does the public
good influence individual freedom in any way? Answers to this question will provide
significant insights into the right to revolt - this is because a repressive government is the one
that undermines public good. Hypothetically, the public good directly influences individual
freedom. Since every human is entitled to individual liberty, then it is right to revolt against a

government that indirectly undermines personal freedom by taking public good for granted.
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Fichte maintained the right of revolution in his reference to a legitimate state authority.
Thus, his ideas of legitimate state authority will help in expounding the relationship between
public good and individual freedom, and how an illegitimate state authority undermines these
variables, thus prompting the citizenry to go for insurgency as the last resort. Fichte's
justific+ation of the Revolution contains two main arguments. The first claim is that a country
can modify its constitution. The second argument is that a country has the right to uphold its
new constitution through dynamism. Beiser* argues that the first claim is the social convention
theory of Rousseau. Fichte argues that civilians should be established upon an agreement
because that aspect corresponds with the code of autonomy, which attaches people only to those
regulations to which are presented with consent. Fichte expounds, however, that people lack a
moral commitment to become involved in and preserve the social contract. The obligation to
build and retain a contract is centred upon sovereign will and personal decision to restrain
choice and to take part in a particular agreement with others.

One of the widely renowned publications of Fichte that contain in-depth insights into
his contribution to right of revolution is Reclamation of the Freedom of Thought from the
Princes of Europe, who have hitherto Suppressed it, which he anonymously published while
acting as a private tutor near Danzig®. According to an excerpt from the publication that was
published in Stephen Smith’s Freedom of Expression, Fichte put a huge emphasis on the right
to freedom of expression as a primary determinant of individual freedom and free will. He said
as follows:

Shout it! Shout it in every tone in the ears of your princes until they hear that you will not allow
the freedom of thought to be taken away, and show them through your conduct that what you
say is to be believed. Be undeterred by the fear of being reproached for immodesty. Towards
what could you be immodest? Toward the gold and diamonds of the crown? Toward the purple
robes of your prince? Not toward them. It requires little self-confidence to believe that one can

tell the princes things they do not know...°

From the above excerpt, Fichte points out the right to freedom of expression that
originates from freedom of thought. People have a right to freedom of expression, and that,

even the state lacks the power to undermine it whatsoever. When Fichte wrote that, “Shout it in
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every tone in the ears of your princes until they hear...”" hints that people should try all means
possible or available to seek freedom from state oppression. Again, this philosophical thinking
implies that a good king or leader is the one that listens to every voice because “It requires little
self-confidence to believe that one can tell the princes things they do not know...”® Therefore,
in the contemporary world like in the case of Nigeria, the Igbo people and other indigenous
people of Biafra have an equal right to their freedom of thought. They have a natural right to
shout to the ear of the President of the Federal Government using “every tone” available to
accommodate their views on how the Federalism of Nigeria should be led. In this case, if the
Government plays a deaf ear, then their last resort should be the revolution. Thus, the Fichtean
contribution to right of revolution aligns with the principle of Jus ad Bellum called last resort.
In this case, people should go for a revolution to reclaim their right to free thought.
Conversely, Fichte's perpetual peace, “the only rightful relation among States”, can be
attained. Only few people continue to survive by hindering and obstructing the free market.
This aspect is the inference of his nationalist discourse on political economy closed Business-
related State. Fichte appears to have uncertainty in the sneaky nature Kant assumed to have
learned. Fichte's suggestion for a political praxis concerning permanent peace is accurately an
anti-natural step which is the redirection of desire. Conversely, there is a chapter in Fichte's Die
Grundziige des gegenwaértigen Zeitalters where Fichte seems to concur with Kant about the
benefits for the evolution of Humanity, and human resentment instigates starts when it is
directed through nature®. In Fichte's philosophy, he justified the need for top-secret civilizations
of groups conspiring outside of the capacity of the Nation. Fichte's consciousness of the
inherence of historicity to the lucid existence has boundaries, and he cannot admit the optimistic
side Kant perceived in war and social aggression.
The era between 1789 and 1945 was an attention-grabbing one using the approach of natural
rights. This principle succeeded in the seventeenth and eighteenth centuries, and most people
bequeathed their lives for it. The utilization of natural rights agitated established forms of
government. However, this policy of human rights and modern structures of social contract
theory — blossomed for a second time throughout the second half of the twentieth century.
According to!® There was an era of regression and hibernation — disproportionate, which was

inevitable, and under no circumstances was it completed. However, this was a period in which
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invoking natural rights was continuous to request rational mockery and allegations of political
recklessness. In 1951, Hannah Arendt could write critically of the numerous societies created
for the fortification of the rights of individuals at the beginning of the twentieth century: She
stated that.
All attempts to arrive at a new bill of human rights were sponsored by marginal figures
— by a few international jurists without political experience or professional
philanthropists supported by the uncertain sentiments of professional idealists. The
groups they formed, the declarations they issued, showed an uncanny similarity in
language and compos ition to that of societies for the prevention of cruelty to animals.
No statesman, no political figure of any importance could possibly take them
seriously*?.
Natural right is different from natural law. Nonetheless, natural light developed from the natural
law custom during the seventeenth century. Moderately, natural fate was then intertwined with
the business of natural law. Researchers have stated that natural law, except the Catholic
Church, was “in hibernation” in the nineteenth century. This understanding was an
overstatement because natural law was condemned by leaders in England and the regions where
English jurisprudence was persuasive®?.
The theory of natural rights has been able to show its unpredictable nature. Theories have
utilized this theory to uphold cost-effective liberty against government efforts to restore
inequality. Moreover, people could use it to denounce presented imbalances of social settings
and dispute a natural right to existence for the underprivileged. In the past, natural rights
correlated with private possession and property fortification against social prerogatives®s.
However, this tendency was never explicit during the nineteenth century; Locke's labor theory
was frequently mentioned by other theorists who upheld workers' rights against the employees.
In simpler words, natural right had no perched propensity one technique or another, and the
actuality that inclined to argue from initial principles intended for the legitimate inclination on
both margins to study and meditate how various propositions of natural right could entail.
The resistance of natural rights in concerns of the economy was believed to be predominantly
perceptible in the toil of Herbert Spencer. His Collective Statics, first printed in 1851, ensued

on unambiguous ideologies of natural right — doctrines of genuine freedom and an equivalent
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God-given prerogative to practice liberty for the sake of self-perpetuation and the search for
pleasure that John Locke might have articulated. To a great extent, Social Statics trailed these
ideologies' economic and political propositions in an accustomed disposition of laissez-faire.
However, Spencer also linked aspects of this Lockean stance with a distinctive sort of
naturalism closer to Darwinism. This aspect has been closer to striving for life, the progression
of humanity and “the survival of the fittest!*. However, this was unclear how people could
resolve the two strands of contemplation. A Lockean assumption of liberty fails to abandon
struggles in which an individual could talk contentedly about survival. Spencer was obliged to
have a problem of maintaining the aspect of a minimum laissez-faire state. People using the
notion of evolutionism “would make the state, like society, grow into something more complex
and more highly integrated”®®. These struggles increased intensified as his career advanced.
Evolutionism participated a more significant role in this theory, and it interposed to the
influence — reasonably founded in any case — those allures to the natural rights that failed to
settle for anything in political economy.

Fichte went on and wrote as follows:

To be able to think freely is the most notable distinction between human understanding and

animal understanding...To resist actively this blind mechanism of the association of ideas in

which spirit is merely passive; to give a specific direction to the sequence of one’s ideas
according to one’s own free will with one’s power; this is the privilege of man; and the more he
maintains this privilege, the more a man he is®.

From the above extract, it is evident that Fichte is emphasising the primacy of individual
freedom as a hint of humanity. When a government exploits its people, and these people submit
to this kind of oppression, then they are becoming less of “a man” they are. Human desire is a
continuous improvement from previous conditions and situations, and therefore, people must
continue pressing on a repressive government by all means possible. Additionally, in Fichte’s
Foundations of Natural Right, he argued that all individuals reserve a privilege to exist
uninhibitedly close to each other in light of the fact that in this specific circle for opportunity,
so much has a place with every person'’. In this case, Fichte referred to individual freedom
from a collective standpoint, thus demonstrating that there is a strong connection between
public good and individual autonomy. Hence, it can hypothetically be argued that a government

that does not work on improving public good is undermining people’s freedom. Thus, people

14 WALDRON, J., The decline of natural right, op. cit., p. 24.

15SABINE, G. H., A history of political theory, 3rd ed., Holt, Rinehart & Winston, New York, 1961.p.724.
18 1hid.

" FICHTE, J. G., NEUHOUSER, F., and BAUR, M., op. cit., p. 15.



have a natural right to question such a government, and when it fails to respond appropriately,
then people shall consider its actions deliberate, and hence the need to go into warfare as the
last resort to restore just peace. The next paragraph will expound further on the nature of an
oppressive government from a practical standpoint.

Fichte argues that an individual can disband contracts as effortlessly as they can
generate them. According to Yonover® Fichte justifies, the country has a right to represent
itself with power. This suitable trails from ordinary law itself, which claims that an individual
has the right to protect themselves against anybody who performs violence against their rights.
Fichte's argument made it evident, then, that he was protecting the right of the government to
guard itself against counter-rebellious power. Fichte's primary defense of the philosophies and
acts of the Revolution is his Influence, which was printed before Kant's political publication®®.
This work is controversial against the rising effect of the Revolution in Germany,
predominantly against A. W. Rehberg's Enquiries Regarding the French Revolt
(Untersuchungen Gber die franzdsische Revolution). As Fichte exhibited his case in the outline,
his argument with points to the classical battle between empiricism and rationalism in politics.
With this discussion, Fichte yields a firm stance in favor of rationalism. He claims that history
should be judged according to morals of decency instead of deriving specific standards from
the past.

What is the nature of a repressive government? To answer this question, it is imperative
to point out to the French Revolution that Fichte practically defended. In which way did the
French Government oppress its people? Which mechanisms of rule did the French authorities
put in place to oppress its people? By understanding this paradox, it will be less challenging to
resolve the Biafran-Nigerian War paradox. Did the Igbo people feel truly oppressed by the
Northerners who were also the occupants of Government? If yes, did they have a right to secede
and engage in war with the Nigerian army?

There are many ways the Government can oppress its people. According to Fichte®,
undermining public good is the general way governments do so. According to scholar Elena
Alessiato:

Democracy is both old and young. If its birth is settled in the ancient Greek world, its political

institutionalization dates back to the last two centuries when many peoples in the world gained
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the power to choose and to establish a form of self-government in which all citizens are

considered as equal and equally entitled to take part in the government.?

In the words of Alessiato, Fichte supported a democratic government, whereby the voice
of every citizen count?2. Similarly, according to the presentation of the case study of the
Nigerian-Biafran Revolution, it was discovered that the Igho people largely embraced and were
well acquainted with a democratic form of governance whereas the Northerners, particularly
the Fulani people were traditional Islam who believed in conservatism and trusted a monarchic
form of government. Therefore, there is an innate conflict between the values and customs of
the Igho people and the Fulani people. In this case, if the Igbo people are to be considered
distinctively democratic in value and custom, then it can be argued that the Nigerian Federal
Government is repressive to them, considering that it was mostly occupied by Northerners
before and after the war ended. In this case, Fichte himself was against a monarchic form of
Government. For instance, monarchism and feudalism in France were the core causes of the
French Revolution. These forms of government are prone to undermining public good and
ultimately infringing the individual freedom of its citizens. For instance, the French
Government got involved during the American Revolution, whereby it spent from the central
reserve extravagantly, leading to a near depletion of public resources. One of the reasons such
an occurrence took place was because only a few individuals in the inner circle of the King
were involved in decision-making. Otherwise, if the public was involved, the spending would
have been reasonable to the degree that there could be no consequent suffering of the people as
evidenced by poor agricultural harvest in the country during that season, coupled with a hike in
commodity prices and overall economic inflation. Therefore, Fichte was of the view that people
should be involved in decision-making because it is self-government?®. According to Fichte,
feudalist and monarchic forms of government are not legitimate because the social contract
involved between the government or state and the citizens leans towards one end, which is
unacceptable®*. In his words, he said as follows: “Would our promise to surrender to have meant
anything other than: “We promise through entry into your civil society to become irrational

creatures, we promise to become animals, so it will be less work for you to subdue us”?”%
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Fichte was against feudalism and monarchism. On the same note, before Nigeria got
independence, the Northern Region was semi-feudalistic because of the monarchic form of
governance in the villages. Thus, Fichte would have defended the rights of the Igbo people and
he would have advocated for the actions of the Biafrans in their pursuit of individual freedom
and self-determination. Also, it is worth noting that when Fichte argued that the people have a
right to use “every tone” to defend their freedom of thought, he meant that even a secession can
be an alternative way to press on a government that seemingly plays a deaf ear to a collection
or group of people. The next section will further this argument by focusing on the natural law
on the human right of self-determinism. In this way, it will be less challenging to determine if
the Easterners or Biafrans had a natural right to self-determination and whether secession was
one of the tones they used to shout at the Federal Government to hear their collective voice.
5.3. Natural Law: Human Right of Self-Determination

Whereas the Biafran authorities cited their right for self-determination, the Nigerian
authorities cited territorial integrity and their actions, such as introducing a blockade on the
Republic of Biafra, was a move to defend its national membership from seceding.
Consequently, the international community was divided on this issue, whereby countries like
China and France supported the Biafran argument. In contrast, others like Britain and the Soviet
Union argued the Nigerian case. This section intends to examine the scope of the human right
of self-determination and hence determine whether Biafra deserved to enjoy their right of self-
determination.

Self-determination is a key principle of international law. Moses and Heerten argue that
natural law underpins many of these principles, including the principle of self-determination?®.
Therefore, it is imperative starting with the definition of the scope of this foundation before
delving into the human right of self-determination and how it applies in the context of the
Nigerian-Biafran Revolution. Robert Araujo defines natural law as “... a means by which the
human mind formulates legal principles that can then be applied to govern a specific
jurisdiction”. These principles include “the common good”, “solidarity”, “subsidiarity” and the
“suum cuique™?’. It is likewise significant that Fichte's philosophizing depended on common
law, as enunciated in his 1797 distribution, Foundations of Natural Right — additionally, his
psyche defined legitimate rules that can be utilized to oversee a specific jurisdiction. Generally,
natural law is the guide to individual conduct, and the state should borrow from this guide to

administer a specific authority. Self-determination is a concept formulated by the human mind.
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Essentially, individuals have a natural inclination toward self-determination, which, as outlined
in Chapter | of the United Nations Charter, is defined as the right of people to choose their
sovereignty and international political status, based on the principles of equal rights and fair
opportunity?®.

In any case, a noteworthy Catch-22 has been raised as a worry among researchers with
respect to the extent of the meaning of “a people”. Duncan French?® observes that even the
Charter of the United Nations does not have a specific description of “a people,” thus leaving
the interpretation of the principle of self-determination confusing both to the scholars and
international law practitioners. Indeed, it is this confusion that resulted in the dividing views of
the international community on the Nigerian-Biafran Revolution. Considering that the principle
of sovereignty has been designated for nations, then self-determination is also perceptibly
designed for countries. The central assumption in this claim is that a nation is a composition of
the State and the citizenry since no society can exist peacefully with one of the two or both
missing. According to Vita Gudeleviciute®, the current international law framework does not
recognize ethnic or racial groups as different “peoples” because a nation can comprise of
individuals of different racial and ethnic identities. For example, the United States of America
is viewed as one of the most diverse nations on the planet because of its expansive ethnic and
racial composition. However, all the individuals within its national borders are considered ‘“‘a
people”.

Nonetheless, there was unwillingness among liberal writers to participate in what
appeared to be a condemned vocabulary. Even though particular claims of right endured in the
years following 1815, there are inclined to be a withdrawal to a more reasonable debate, less
wide-ranging, less provocative in its implications. Those who continued with old-style natural
rights theory had to apologize for its connotation with Terror. Thompson an English radical
wrote:

I adopt the term Jacobinism without hesitation ... because, though I abhor the sanguinary

ferocity of the late Jacobins in France, yet their principles ... are the most consonant with my

ideas of reason, and the nature of man, of any | have met with... | use the term Jacobinism

simply to indicate a large and comprehensive system of reform, not professing to be built upon
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the authorities and principles of the Gothic customary®. By the mid-nineteenth century,
however, conditions had begun to reverse in a curious way. As memory of the Terror receded,
more and more people remembered natural right theory less in its “sanguinary” Rousseauian
version, more in its moderate Lockean manifestation®.
According to Franck's article in 1992, ‘The Emerging Right to Democratic Governance,’ he
claimed that ‘democratic entitlement’ is developing as a lawful right in worldwide law.
Democratic power consists of three subsets of democratic norms: self-determination, freedom
of expression and the right to free and open elections®®. Self-determination played a pivotal role
as a political source and legal right in establishing new countries in the 20th century. In addition
to its secessionist attribute, the right to self-determination advanced towards a more broad norm,
construed as the right of citizens to partake in the egalitarian governance process. Franck
accentuated this feature of self-determination to create the link between democracy and
governance. The second and third rules of demacratic prerogative entail The right of free
political expression and the right to free and open elections, becoming legally binding rules
embedded in the Universal Declaration, the ICCPR and regional human rights treaties. By
establishing the connection between basic civil and political rights and democracy®.
Similarly, in the case of Nigeria, its territorial borders consist of about 300 tribes, whereby the
Igbo, the Yoruba, and the Hausa-Fulani people are the dominant ones. Therefore, in this case,
the international law cannot recognize the Igho people and its associated tribes as a different
“people” of Nigeria, but rather a collective people of the Nigerian nationality. Though, some
scholars like Claude Pilloud et al.® noted that the “people” can also be defined based on their
mutual affection, loyalty, solidarity, or even mutual obligations. Based on this definition, if the
Igbo people and other associated tribes felt that the Federal Government of Nigeria did not
consider their joint requirements on the national level, then they had a right for self-
determination. This claim is reinforced by Uriel Abulof®® who argued that the role of the human
right of self-determination is to allow a group of individuals to form “a people” and then form

their State for self-governance and ensure that the people who belong to the new State enjoy
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their equal rights to opportunity and that the new State does not oppress them. Undoubtedly, in
2010, the International Court of Justice laid complex criteria for self-determination — for
instance, if individuals are suffering all-inclusive enduring inside a given purview, they can
choose to shape “a people”’. If the Biafrans were suffering in the hands of the Federal
Government of Nigeria, then they had a right to establish “a people”. Other criteria in which
individuals might decide to form “a people” and consequently an independent state include
religion, ethnicity, historical ties and heritage, traditions and culture, kinship or shared identity,
and language®. Based on this observation, then the Igbo people had a right for self-
determination following the massacre of more than 80,000 Igbos and associated tribes in the
Northern Region. Nonetheless, considering that religion has also been considered one of the
criteria for self-determination, the Easterners also had a right for self-determination because
they were mostly Christians, whereas the Northerners were mainly Muslim. It is worth
remarking that the interference of the international community with divergent interests, such as
Britain and its interest in controlling the Nigerian oil reserves, which were mostly situated in
Biafra, was the primary reason behind the denying of Biafrans their natural right for self-
determination.
Regardless, before treating the comments referenced above as convincing, it is basic to decide
how the guideline of self-determination is constrained by the standard of territorial integrity
under the global law structure. In this way, it will be less challenging for even Fichtean
followers to accommodate the Nigerian case during the war. Territorial integrity refers to
national sovereignty. There is an argument that the conflict in the Biafran-Nigerian Revolution
was based on the superiority of territorial integrity versus self-determination. Scholar Vita
Gudeleviciute made the following observation regarding this paradox:
The principle of self-determination is recognized as unlimited to the occupied people
and the occupying state cannot claim the application of the principle of territorial
integrity. On the other hand, the peoples under foreign military occupation can claim
the broad application of both principles. In case of non-representation by state’s
government, unrepresented part of the state’s population becomes a separate people.
Granting the external self-determination to unrepresented people (except to occupied)

has not yet become international customary law, hence it is only declaratory. Under the
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present international law for unrepresented people the principle of territorial integrity

prevails over the principle of self-determination®.

The best way to interpret the above excerpt is to treat Nigeria and Biafra as two
republics. During the war, Biafra was the occupied state by the Federal Nigerian Army. Also,
the current international customary law does not recognize the external self-determination of
the unrepresented people, such as the Igbo people and other associated minority tribes.
Therefore, the actions of the international community should have conformed to the fact that
territorial integrity, as Nigeria was claiming it, was superior to the principle of self-
determination. Indeed, a majority of States of the international community including Britain
and the Soviet Union conformed to this argument by supplying weaponry to the Federal
Nigerian army to protect its territorial integrity from the secessionist attempts by Ojukwu, the
army leader of the Eastern Region who declared Biafra an independent and sovereign state
following Gowon’s non-consultative decision to divide Nigeria into twelve states. Generally,
Vita Gudeleviciute®® implied that the Federal Government of Nigeria, through the superiority
of territorial integrity over external self-determination, enjoyed the right to recognize or not to
recognize the secession of Biafra. Therefore, if Nigeria did not acknowledge the secession of
Biafra, then the unrepresented people of Biafra had a limited human right to self-determination.
Hence, considering that the international customary law does not recognize the human right of
self-determination among the unrepresented people, scholars should engage in the task of
developing criteria under which a state can withdraw without the obstruction of the effectively
settled autonomous and sovereign state like on account of Nigeria versus Biafra. Overall, up
to this point, it is evident that international law has a divergent view from the Fichtean
perspective on the primacy of self-determination. As indicated by Fichte, the individuals'
entitlement to self-determination cannot be undermined at all, even by autonomous and
sovereign nations. In this regard, it can be argued that Fichte was in support of the action that
was taken by Ojukwu of declaring Biafra an independent and sovereign state due to under-
representation by the Federal Government of Nigeria as evidenced by the murdering of more
than 80,000 Igbos and associated tribes on the Northern Region, which resulted in the massive
migration of these people to the Eastern Region and the ensuing outbreak of the war. Moreover,
it is important to note that the legitimate understanding of the international law in regards to
self-determination versus territorial integrity is in accordance with the first hypothesis that was

defined by Pavkovi¢ and Radan. The first theory implied that the international community,
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when intervening in matters like the case of the Nigerian-Biafran Revolution should always
treat territorial integrity as superior to the self-determination of the under-represented people®.
However, there is also a second theory that indicates that the introduction of liberal
internationalism calls for the trade cooperation between states, thus prompting the abolition of
war among nations*.

Consequently, a new legal movement has been established, implying that self-
determination is slowly becoming superior to territorial integrity. Indeed, in post-1999, after
the establishment of a democratic rule in Nigeria, the indigenous people of Biafra have formed
various international organizations to aid them in reclaiming Biafra, considering that self-
determination is slowly becoming superior to territorial integrity in contemporariness. The
following segment will facilitate this discussion to explain on the Fichtean point of view versus
the international law on the privilege of revolution while making close reference to the
occasions that occurred during the Nigerian-Biafran Uprising.

5.4 International Law and Right of Revolution

In the previous subsections of this chapter, it was revealed that Fichte supported the
right of revolution, as evidenced by his arguments-in his publication called Reclamation of the
Freedom of Thought from the Princes.of Europe, who have hitherto Suppressed it and his
defense of the French Revolution. Towards the end of the previous sub-section, it was noted
that, during the Nigerian-Biafran Revolution in the late 1960s, the Fichtean perspective was
overshadowed by the international law by the principle that territorial integrity is more
important than self-determination. However, scholars like Pavkovi¢ and Radan®® have noted
that the contemporary world is embracing a new legal movement whereby self-determination
is slowly becoming superior to territorial integrity as a result of liberal internationalism,
whereby countries are favouring interstate commercialization and trade cooperation.
International Law and Revolution satiates a considerable opening in the field of universal legal
theory by proposing a hypothetical consideration of the meaning of rebellion for the twenty-
first era and its relation to the international legal system. The right of revolution involves
significant attention because observers have overlooked mainly this principle. There are several

explanations for this. Firstly, is the international power of Western countries, which

4 PAVKOVIC, A., and RADAN, P., “In Pursuit of Sovereignty and Self-Determination: Peoples, States and
Secession in The International Order”, in Macquarie Law Journal, vol. 3, Pretoria university press, Johannesburg,
2003, pp. 1-12, p. 4. Available at: research-management.mg.edu.au/ws/portalfiles/portal/17090721/mq-4466-
Publisher+version+%28open+access%29.pdf. Consulted on 30 April 2023.

42 |bid.

43 |bid.



encountered revolutions long ago. American Revolutionary War, the French Revolution and
the European Revolutions are vital revolutions**. However, the superiority of these revolutions
has never ended; surprisingly, there is little concern left in the Western analysis of global law
to suggest similar principles that firmly safeguarded them decades ago. Arab Spring is an
indication that revolutions can still happen 21st century.

The second reason censors abandon the right of revolution is that a full list of criteria
for the defence of revolutionary use of power does not endure. Part<ll-will acquire these
standards based on historical growths in relative law and international legal theory practice. The
third goal is that when the bylaws of war and human rights law gradually progressed in the 20th
century, the right of revolution still needed to be assimilated into global treaty law. The right to
process differs from rulings of war and human rights law. As an alternative, it should be
regarded as an inherent belief of law. Modern international law integrates one feature of the
right of revolution beneath the right of self-determination. De Montclos* denotes that this right
allows the utilization of force against colonial power, alien pursuit and discriminatory regimes.
Conversely, the right of self-determination fails to cover circumstances encompassing decoyed
nations undergoing relentless coercion by their governments. Throughout history there have
been numerous cruel and violent territories and systems of imperialist corruption. However,
there has been no power at the disposal of such colonizers. This precise view of colonialism
and the validity of the struggle against it, attained multiplying identification and reverberation
in the United Nations General Assembly as an outcome of how decolonized nations grew.

Therefore, it is also imperative to discuss the perspectives of the international law
concerning the right of revolution in detail, as a way of pursuing to amicably prevent the
probable recurrence of the Biafran-Nigerian bloodbath and violence in the face of the changing
international legal landscape in the recent times.

5.4.1. Declaration of the Rights of Man and of the Citizen (1789)

In the view of Kopstein and Lichbach*®, the Declaration of the Rights of Man and of the
Citizen (1789) are as yet substantial in France, and they have shaped numerous vote-based and

liberal nations in Europe as well as around the world. Also, according to Douglas Stevenson*’,
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this record, together with others like the English Bill of Rights (1689) and the United States
Declaration of Independence (1776), for the most part educated the drafting and the plan
regarding the UDHR. Therefore, due to its foundational nature and its influence on international
law, it is imperative to investigate how this document contributes to the right of revolution. First
and foremost, the main point of convergence between this document and the Fichtean
perspective is that the political-philosophical thought of the Enlightenment era in the eighteenth
century informed both and that both of them hold that it is legally right to revolt against a
repressive government. Kopstein and his colleague®® noted that the Declaration was founded
through the tenets of natural rights, hence also conforming to the Fichtean principles, as
portrayed in his publication called Foundations of Natural Right (1797).

Additionally, it is worth remarking that the Declaration was published in 1789. Hence,
Fichte might have borrowed many principles from it in the drafting of his 1797 publication
mentioned above. Therefore, there is close conformity between the perspective offered by the
Declaration and that of Fichte. The principles laid in this document, considering they also
helped in informing the UDHR*®, can help solve the paradox surrounding the arguments of
Biafra versus Nigeria during the Nigerian Civil War.

An array of General Assembly solutions maintained that all individuals have the right
to self-fortitude, particularly those struggling with alien power —a term generated to cover the
position of critics during the imperialist war agreed with the radical literature that the expansion
of a societies' army and the utilization of paramilitary warfare was the rational response to such
domineering imperialism. This history of terrorism is viewed as a portion of novelty. In most
cases, the casualties of terrorism have remained inexplicably contextual in public acuity among
intellectual discussions®. The German Revolution is a coarse example, showing the zealous
divergence between culprits and victims concerning public attention. Occasionally, rebellious
and counter-revolutionary propaganda is like mental therapy for individuals imperiled to
protracted perceptual indoctrination. The act is the turnaround of deliberate and insentient
ideologies and opinions embraced hitherto.

One of the ways of approaching the Declaration in the examination of the right of
revolution is to investigate its assertion of self-determination, liberty, freedom, and so on. Most
importantly, Article 2 of the Declaration states as follows: “The aim of all political association

is the preservation of the natural and imprescriptible rights of man. These rights are liberty,
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property, security, and resistance to oppression”®!. The most critical element of this article is
the right to resist oppression from the Government. This proclamation is in line with the
Fichtean view that the people have a right to shout out using “every tone” till their princes hear
their voices®. Also, it is worth noting that Article 2 of the Declaration is directly linked to
Article 3 which states that “No body nor individual may exercise any authority which does not
proceed directly from the nation”®3. Article 3 implies the issue of legitimacy. In this case, a
government, which, of course, is run by a few individuals, should draw its authority from the
nation, which, in this case, represents the occupied people. Therefore, an oppressive
government is the one that exercises authority that does not originate from the occupants of that
country. For example, a portion of the reasons for the French Revolution included the non-
consultative excessive use of public resources by the ruler on the American Revolution that
almost drained open assets, leaving individuals financially languishing. The same case took
place during the Russian Revolution, whereby the Russian Government spent a lot of federal
funds on defense during World War I in aiding its allies, thus leaving its people suffering
economically®®. With regards to the Nigerian-Biafran Revolution, the Biafran authorities
blamed the Federal Government of Nigeria of side-coating them in the even-handed
dissemination of oil assets, in spite of the way that a greater part of the Nigerian oil reserves
was situated in the Eastern Region.

Consequently, the.Igbo people and other associated tribes felt that the Government was
oppressing them, hence the 1966 coups d’etat was one of the voices they used to remind the
Federal Government for equitable distribution of resources without any form of discrimination
based on tribal or ethnic lines. When the Government played a deaf ear, especially as evidenced
by the September massacre of Igbos in the Northern Region and Gowon dividing the country
into twelve states without consulting the Eastern army leadership, Ojukwu decided to declare
Biafra an independent and sovereign state. From this unfolding of events of the Nigerian Civil
War, it is evident that the tenets of the Declaration are primarily in support of the secession
attempts of Biafra. Especially, Article 15 states that “Society has the right to require of every

9555

public agent an account of his administration”>. Hence, Ojukwu’s decision to secede was based

on the fact that President Gowon chose to ignore their queries on the equitable distribution of
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oil resources and the fact that the Easterners were not represented during Gowon’s decision to
divide the country into twelve states.

Overall, the Declaration establishes that the people have a right to resist an oppressive
government by all means possible or available. As per the Ahiara Declaration (1969), which
sketched out the standards of the Biafran Revolution, the leader of the military in the Eastern
Region, Emeka Ojukwu, read the discourse on self-determination as follows: “When the
Nigerians violated our basic human rights and liberties, we decided reluctantly but bravely to
found our own state, to exercise our inalienable right to self-determination as our only
remaining hope for survival as a people”®. In this case, Ojukwu pointed out that their right to
self-determination was violated by the Nigerians, as evidenced by the massacres of the Igbo
people. Unfortunately, the Declaration is a bit ambiguous on this right of self-determination.
Hence it is also imperative to explore how the UDHR can help in solving this ambiguity, with
the primary aim of resolving the rising conflict between Nigerians and the indigenous people
of Biafra.

5.4.2. Universal Declaration of Human Rights (1948)

In the third paragraph of the Preamble of the UDHR, it is stated as follows: “Whereas
it is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against
tyranny and oppression, that human rights should be protected by the rule of law”°’. Most
importantly, human rights declared in the UDHR document cannot be changed, or, they are
inalienable. They mostly focus on the issues of individual freedom, that even Fichte emphasised
in most of his publication. For example, in his Foundations of Natural Right, Fichte said that
“...so much belongs to each individual”®®, UDHR summarised the “so much” that he was
referring to inthe publication. Also, based on the third paragraph of the Preamble quoted above,
it is evident that the rule of law should also protect these inalienable human rights. Otherwise,
if the rule of law leaves the people vulnerable to the violation of their inalienable rights, that
amounts to tyranny and oppression. Hence, such people have a legal right to revolt against a
tyrannical and oppressive government. Overall, UDHR supports the right of revolution, but
only as a last resort, thus even also agreeing to one of the principles of Jus ad Bellum, “last
resort”. At the end of the day, UDHR has demonstrated that individuals have a legitimate option
to rebel against a government that utilizes the standard of law to undermine their unavoidable

human rights. Still, certain conditions must be met first before going to revolution, and one of
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them is last resort. In view of this light, it is vital to return to the Nigerian-Biafran Revolution
to decide if the basic human privileges of the Ighos were abused by the use of the rule of law
by the Federal Government of Nigeria and whether it was their final option to go for a warfare.

Article 5 of the UDHR states that “No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment®°, Based on this Declaration of this article, it
is also imperative to examine how the Federal Government of Nigeria reacted to the September
massacre when more than 80,000 Igbo people were killed. According to scholar K. Post®, it is
worth noting that the killing was a response to the 1966 coup d’etat that was carried out by five
Igbo military commanders, whereby they killed many politicians from the Northern Region,
including the Prime Minister Abubakar Balewa, probably because most occupants of the
Government were from the Northern Region. The massacre was conducted by the Nigerian
Army, indicating that the authorities were violating the rule of law to kill innocent people
simply because they belong to a particular tribe. The situation escalated when it was revealed
that the coup officers and the new leader, Aguiyi-Ironsi, were predominantly Igbo. This
discovery sparked concerns within the Nigerian Army about potential Igbo dominance in the
government. Consequently, a violent response ensued, targeting Igbo individuals and those
from Southern tribes®. Considering that the principles of UDHR and its foundational
documents like the French Declaration informed the tenets of Jus ad Bellum and Jus in Bello,
then it is evident that the Nigerian Army engaged in a criminal act to Kill innocent people, just
because of their tribal inclination. According to Article 2 of UDHR, “...Everyone is entitled to
all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as
race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status”®?. Therefore, the response of the Nigerian army amounted to
discrimination based on religion and ethnicity. However, before making conclusive remarks
regarding this war, it is also imperative to determine whether the five Igbo generals behind the
1966 coup observed the conditions of the international law, regarding when to go into war and
how to conduct themselves while revolting against an oppressive government.

In the present history, Biafra is recalled as one of the most horrible philanthropic crises
on the continent. The tragedy that presented rise to the notion of ingérence, or the global

accountability to safeguard. Regrettably, the arguments about the impression of aid throughout
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the quarrel have elapsed. Currently, the courageous conflict of the Biafrans is considered a
result of the Nigerian Army's incompetence, the secessionists' positive strategies and the
willpower of individuals fighting for survival®®. The section played by philanthropic aid is
moderated to the attempts to contradict the defence and to promote a right of intermediation to
rescue malnourished children. Raphael®* states that such a visualization stumps the matter for
at least two reasons. First, it allows people to wrongly presume that Biafra gave rise to the
notion of an international duty to safeguard. Secondly, it minimizes the immoral aspect of
humanitarian aid. This same circumstance triumphed during the twentieth and when Fichte's
fortune appeared to be diligently attached to that of German. Predominantly during the long
eras preceding the two World Wars, Fichte was argued almost discoursed in the perspective of
German politics and nationwide uniqueness and his practical philosophy tended to be disdained
as an unfair and comical hypothetical abnormality of no significance whatever to modern
philosophy. Fichte insisted that his primitive philosophy stayed the same, regardless of his
performance display that may have been altered over the years.

According to K. Post®, the 1966 coup involved the killing of Politicians who were
considered oppressive and a section of senior army officers of the Northern Region. During this
coup, no targeted civilian was Killed hence meeting the principle of discrimination of Jus in
Bello. The policy states, in an ongoing war, the combatants should not target civilians, including
mothers and children. Consequently, an Igbo person took over the military government after
capsizing the regime that they considered oppressive in terms of equal and equitable distribution
of oil resources. Therefore, the counter-coup by the Nigerian Army seeing the massacre of many
civilians, including mothers and children, was illegitimate. Instead, it was more agitating, and
indeed, it is this event that resulted in the outbreak of the Nigerian-Biafran War.

Overall, UDHR supports the right of revolution by arguing that it should be used as the
last resort against an oppressive government. Indeed, there is evidence that the Nigerian Federal
Government underrepresented the Igbo people and many tribes of the Southern origin. Many
people who occupied senior government offices such as the Prime Minister and a majority of
senior military officers were of the Northern origin. From a Fichtean perspective, it was the
right of the Igbo people and associated tribes to seek self-determination since the government

had played a deaf ear to their concerns. The underrepresentation was more evident when
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President Gowon went ahead and divided the country into twelve states without informing or
consulting with leaders of the Eastern Region, such as Emeka Ojukwu. It was an indication that
the Northerners were primarily interested in controlling the government while discriminating
the Igbo people. However, considering that there is a theory advocating for the supremacy of
territorial integrity over self-determination, which was the core argument in the appeal of
Nigeria to the international community, and consequently securing aid from Britain and the
Soviet Union among other states, it is also imperative to scrutinize more declarations relating
to the principle of self-determination and individual freedom as some of the primary tenets of
natural human rights.

5.4.3. International Covenant on Civil and Political Rights (1966)

ICCPR is part of the UDHR, and its primary aim is to commit its parties to observe the
individual political and civil rights. Article 26 of ICCPR partially states as follows: “...the law
shall prohibit any discrimination and guarantee to all persons equal and effective protection
against discrimination on any ground such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status®. From this declaration,
it is evident that the Nigerian Federal Government lacked authority to discriminate the Igho
people by ignoring their concerns as highlighted above. On the same note, the action that the
Nigerian army took to massacre 80,000 Igbos in the Northern Region as a counter-coup is
contrary to this declaration. Therefore, broadly, the Nigerian military was on the wrong side of
the international law, even from the outset of the events that resulted in the actual war to take
place. However, it is also worth remarking that ICCPR did not capture the scope of what shall
happen if the government engages in acts of discrimination that are against the principle
outlined in this document. However, Article 26 can be considered radical because it offers a
self-directed equality principle which is not reliant upon another right under the agreement
being violated. Therefore, Article 2 of UDHR is supplementary to Article 26 of ICCPR because
it widens the scope to capture what oppressed citizens can do against a government that
oppresses them by not protecting their inalienable rights using the rule of law. Also, it is worth
noting that the actions that the five Igbo generals took during the 1966 coup were political
moves since they were communicating to the Federal Government by using a tone that it could
listen and act, hence even aligning with the Fichtean contribution to right of revolution.

Hereafter, it is also imperative to examine political rights as declared in ICCPR.
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According to Article 1 (1) of ICCPR, “All peoples have the right of self-determination-
by virtue of that right they freely determine their political status and freely pursue their
economic, social and cultural development®’. Regarding this declaration, it can be argued that
when the Igbo people felt underrepresented in the Nigerian Federal Government, which was in
control of all oil reserves in the country, they had a freedom to determine their political status
out of such a situation. Furthermore, they also had a right to pursue their economic development
as supported by their advocacy for equal and equitable distribution of oil revenues from the
Federal Government. As also highlighted earlier, before Nigeria gained its independence, the
Igho people were customarily oriented to a democratic form of rule despite the existence of
village monarchies, which were relatively much weaker compared to-these in the villages of
the Northern Region, mostly occupied by the Hausa-Fulani people.. Therefore, since the
Northerners held a majority of the Government top offices, it can be argued that the Igbo people
were largely underrepresented.

Consequently, the Igbo people and other associated tribes were experiencing, either
actually or perceptibly, discrimination in how oil revenues were being distributed in the
country. Consequently, they reserved an option to decide their political status dependent on
their common economic misery. In addition, they reserved a privilege to openly seek after their
social and cultural advancement without the obstruction of the state. Be that as it may, even
with this contention, the equivocalness of the meaning of “peoples” surfaces again, as it was
featured before in this part. Therefore, subsequent sections will seek to elaborate more on the
specific meaning of “peoples”.

Moreover, Article 3 of the covenant states that “The States Parties to the present
Covenant undertake to ensure the equal right of men and women to the enjoyment of all civil
and political rights set forth in the present Covenant™®®, During the war, Nigeria had not become
a party to this covenant. However, it can also be argued that the Nigerian army chose to ignore
other guiding principles such as the French Declaration and UDHR that were already in place.
For instance, Nigeria became a member state of the United Nations in 1960, when it gained
independence from British rule. Therefore, it was subject to the principles of UDHR during the
war. By prioritizing territorial integrity over self-determination, it can be argued that there has
been a violation of the provisions of the ICCPR. While another war is undesirable due to its

severe consequences, Biafra now has an opportunity to pursue sovereignty and independence,
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given that Nigeria became a party to the ICCPR in 1993, and the introduction of a democratic
rule in the country in 1999.

5.4.4. The United Nations Charter (1945)

The different articles and chapters of the UN Charter (1945) have been examined in the
various sections of this undertaking concerning the assurance of human rights. In this sub-
section, distinctive articles that radically imply the right of revolution shall be discussed to offer
more in-depth insights into the case of the Biafran-Nigerian Revolution.

First and foremost, the UN Charter does not provide any radical proclamations,
considering that its primary purpose was to promote international peace among nations
following the devastating effects of World Wars | and I1. In the Preamble, the Charter states,
“...save succeeding generations from the scourge of war, which twice in our lifetime has
brought untold sorrow to mankind”’°. In this case, the Charter treats war as the most devastating
venture of humanity and hence establishes that the United Nations shall continue to exploit
ways that can promote peace amongst international borders all over the world. Thus,
considering that its main emphasis falls within the scope of global order, the Charter does not
radically state that the people have a legal right to revolt against oppressive governments.
However, a more in-depth exploration of a majority of the provisions of the Charter reveals that
its tenets are in close alignment with those of UDHR, which has explicitly offered that people
can use war as their last resort against an oppressive government.

For instance, Article 1 (2) states that the Charter aims to “...develop friendly relations
among nations based on respect for the principle of equal rights and self-determination of
peoples, and to take other appropriate measures to strengthen universal peace”’®. In other words,
the United Nations imparts through this archive that it will look to advance worldwide harmony
by settling clashes between countries dependent on the guideline of self-determination and
equal rights. For example, in the battle between Biafra and Nigeria, the intervention of the UN
would have pursued to protect the equal rights and self-determination of both Nigerians and
Biafrans. However, it goes on and states in Article 2 (4) that “All Members shall refrain in their
international relations from the threat or use of force against the territorial integrity or political
independence of any state...”’? thus revealing that territorial integrity is treated as superior to

self-determination. Probably, the countries that joined to aid Nigeria during the war based their
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judgment on this proclamation, which seemingly implies that territorial integrity should be
protected first before pursuing to protect the self-determination of the people. Therefore, this
provision is in line with the observations of Pavkovié¢ and Radan’? that when the international
community intervenes in conflict-related matters, it should always give territorial integrity
priority over self-determination. Indeed, according to Uche Chibuike™, when Ojukwu
announced Biafra as an independent and sovereign state, only a few countries (Zambia,
Tanzania, Haiti, Cote d’Ivoire, and Gabon) recognized it as a republic in their foreign relations
matters. Thusly, it very well may be contended that the remainder of the international
community thought about Nigeria as a sovereign country, and the endeavour of the Biafran
authorities to withdraw was a risk to territorial integrity. For this situation, it can likewise be
contended that the UN Charter will in general place regional integrity above self-determination
since it appears to be a viable method for compromise between states. At the end of the day,
some states would take cover behind the standard of self-determination to disturb the regional
integrity of different countries, along these lines putting the world in danger of war, something
the Charter recognizes as very adverse and devastating to humanity based on the lessons learned
from World War | and Il. Indeed, many lives were lost during the Nigerian-Biafran War, thus
affirming the claims of the Charter.

One of the ways the Charter acknowledges that people can use force against a repressive
government is by stating in Article 8 that the United Nations will not impose any restrictions
on the eligibility of men and women to participate in its principal and subsidiary organs on the
basis of equality”. In other words, the UN lacks the obligation to restrict men and women from
enjoying their right to freedom, especially when they engage their respective governments that
seem to be repressive and disobedient to other provisions of the Charter that promote the
principles of equality and self-determination. For example, in the case of the Nigerian-Biafran
Revolution, Emeka Ojukwu argued that President Gowon, who was a northerner, did not
consider the Igbo people equal to the rest of the population because of unequal distribution of
oil revenues, as well as the president’s decision to ignore consulting Easterners when he divided
the country into twelve states. Therefore, it is evident that the occupants of the Eastern Region
who were mostly Igbo were underrepresented; hence they had a right, without the restriction of
the United Nations, to revolt against their government. However, since the 1966 coup had

partially failed to deliver desired outcomes as evidenced by the continuance of inequality
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towards the Easterners afterwards, Ojukwu had no option other than seceding from Nigeria as
the only way remaining for their survival as also implied in the Ahiara Declaration.

Finally, Article 51 of the UN Charter indicates that member states have an inherent right
to self-defence, in case of an attack from another country™. Although Biafra had not become a
member state of the United Nations, it is apparent that, by being sovereign and independent
based on the declaration of Ojukwu, it had a right to defend itself against the Nigerian army.

Overall, the UN Charter seeks to promote international peace to prevent countries from
going into war. It is applicable in the context of Biafra and Nigeria on the assumption that the
two were independent and sovereign states. Because of its primary role of promoting
international peace and security, no article of the Charter that directly supports the right of
revolution. However, a close examination implies that its foundational principles are similar to
those of the UDHR. Only the scope of the two differs in regards to the protection of human
rights. Also, it is worth noting that the Charter promotes that when the international community
is intervening in a conflict involving two countries, it should give national integrity priority to
self-determination. Indeed, whereas Nigeria was arguing in the case of territorial integrity,
Biafra was on the side of self-determination. It is through the influence of this document that
the international community led by Britain and the Soviet Union decided to support Nigeria.
However, some authors like Uche Chibuike claim that Britain helped Nigeria because it had an
interest in controlling its oil reserves — though, his argument was without the scope of
international law. Also, scholar Bardo Fassbender’’ noted that the Charter did not use the term
“the rule of law. Therefore, it does not lay a legal foundation to deny or accept the right of
revolution. Instead, it helps in widening the scope of other agreements like UDHR that
emphasise the mandate of the rule of law in protecting human rights. Due to this claim, the
explicit proclamation of UDHR that people have a right to revolt against an oppressive
government as their last resort is a legal proclamation confined within the general principles of
international law.

5.4.5. The United Nations Millennium Declaration (2000)

In September 2000, 189 heads of state gathered at the UN headquarters in New York to
reaffirm their commitment to the UN Charter and agreements like the UDHR. Over the course

of three days, they adopted 60 goals addressing human rights, peace, security, vulnerable
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populations, Africa, the environment, development, and their pledge to enhance the mandate of
the United Nations’®. They called this declaration The United Nations Millennium Declaration
(UNMD). Hence, it is apparent that the principles of this declaration are deeply founded in the
tenets of the 1945 UN Charter and the 1948 UDHR, which were, in turn, informed by prior
declarations such as the United States Declaration of Independence, the English Bill of Rights,
and the Declaration of the Rights of Man and of the Citizen. The only difference between
UNMD with the previous treaties and charters is that it was updated in the dawn of the new
millennium in 2000. The declaration introduced some new principles that can help in solving
the peace problem facing Nigeria post-civil war, and notably after the country adopted a
democratic rule in 1999, which is seeing more conflict escalate between the indigenous people
of Biafra and the Northerners. This sub-section will explore the relevant goals of UNMD that
could help define the legality of the right of revolution.

First and foremost, in Chapter 1 (4) of the UNMD, the heads of state agreed that they
would be determined to “...uphold the sovereign equality of all States, respect for their
territorial integrity and political independence”’®. In this case, the declaration implies that one
of the roles of the United Nations will continue being protecting states concerning sovereignty
and political independence. In other words, all countries are considered to be equal under
international law, regardless of their geographical size and economic power. In regards to this
proclamation, if Biafra were a true republic, then the UN would have intervened, through
peaceful means, to protect it from the Nigerian army. However, it was not still a member state
of the UN; hence did not deserve this form of protection. As demonstrated before, just a couple
of African nations, and Haiti perceived Biafra as a free and sovereign nation®. Therefore,
regarding this observation, it is also imperative to determine how the UN would have
acknowledged the sovereignty and independence of Biafra. The absence of UN intervention
during the war is conspicuous. This occurred after a Columbia University student set himself
on fire at the UN headquarters in New York City to protest the alleged massacre of Biafrans by
the Nigerian military. The information was shared on the UN website®!, a new state like Biafra
needs recognition by other countries intending to enter a diplomatic relationship with it.
Afterward, the new nation should submit its application to the UN Secretary-General, who will

then organize for a voting process by the 15 members of the Council. For the admission to be
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considered, the state must receive at least nine out 15 votes and that none of its permanent
members, namely China, the Russian Federation, the United Kingdom, the United States of
America, and France, votes against it®2. The Republic of Biafra would not have passed this
process, considering that France and China only fully supported it as the United States took a
neutral ground and only engaged in humanitarian aid during the war. In contrast, the rest were
against it as they endorsed the Nigerian army. In this way, in light of these standards, the
Republic of Biafra did not get acknowledgment as a free state under the extent of international
law.

Furthermore, UNMD implies that territorial integrity is superior to self-determination
based on Chapter 1 (4). In this provision, territorial integrity is given priority to self-

3

determination as stated as follows: “...respect for their territorial integrity and political
independence, resolution of disputes by peaceful means and in conformity with the principles
of justice and international law, the right to self-determination of peoples which remain under
colonial domination and foreign occupation...”® In this case, the resolution indicates that they
shall use the principle of self-determination to resolve conflicts between nations regarding their
political independence, equal sovereign treatment and territorial integrity. If that is the case,
Biafra did not stand a chance to capture the attention of international law since it had already
violated a primary principle of international law by seceding from Nigeria, thus endangering
the territorial integrity of Nigeria as an acknowledged sovereign and independent state.
However, the Easterners would have captured the attention of the international community if
they did not decide to violate this principle. According to Chapter VII (1), the heads of state
agreed that they would support the “...consolidation of democracy in Africa and assist Africans
in their lasting struggle for peace...”®* It is significant to note that the UN Charter did not have
a special arrangement for Africa. Thus, the Biafran-Nigerian conflict might have renewed the
efforts of the United Nations to give special attention to Africa. Based on the quote from UNMD
above, it isworth remarking that the UN and many countries in the world support the democratic
form of rule, which is also part of the customs of the Igbo people of Nigeria. With the
intervention of the UN in Africa, there is hope that the Nigerian-Biafran conflict, which is
seemingly re-emerging since 1999, will be resolved successfully at the end of the struggle

without another bloodbath or violence. UNMD also promotes peaceful resolutions because the
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world is not ready for violence as past events have confirmed that they end up bringing much
sorrow to humanity.

Overall, there is a general notion that UNMD is entirely against the use of war and
violence to resolve disputes between countries, like in the case of Biafra and Nigeria. None of
its provisions directly endorses the use of revolt. Instead, they act as an affirmation that the
various heads of state will continue to use the rule of law to protect the inalienable human rights
of UDHR and other prior provisions and charters of the international law framework. In that
regard, international law only hints that people can revolt against an unjust government, with
UDHR being the only declaration that directly endorses revolt as a last resort when peaceful
negotiations have failed. The next section will expound further on this ambiguity of
international law and then provide some recommendations on what can be done to improve its
clarity in the future. Generally, the Fichtean perspective placed the principle of individual
freedom and self-determination ahead of anything else, including territorial integrity, which is
divergent from the view of the various principles of international law.

5.5. Critique of International Law and Right of Revolution

This sub-section will focus on the elements of international law that fall within the scope
of the current project deemed ambiguous in interpretation. It will also try to point out some of
the principles of international law that are clear but still have legal indeterminacy; hence they
are always challenging when international law practitioners use them in solving actual inter-
state conflicts. By so doing, | will provide more insights into how the international law can
legally be applied in containing the mounting conflict between the indigenous people of Biafra
and the occupants of the Northern Region of Nigeria, particularly the Hausa-Fulani people. The
primary rationale for this approach is that the Charter of the United Nations and other related
documents like ICCPR, UDHR, and UNMD emphasize on the need for a peaceful world based
on the aftermaths of prior conflicts such as World Wars | and Il and the Nigerian-Biafran
Revolution. These battle events were very traumatizing to humanity due to the massive number
of people that innocently lost their lives.

5.5.1. Ambiguity of International Law

Is it because the international law framework, as reflected in UDHR, UN Charter,
ICCPR, and UNMD, has emphasized profligately on international peace that some of its
provisions are ambiguous? Are the drafters of these documents too sensitive to avoid revolts
and inter-state wars that it has become very challenging to apply some of the provisions of

international law in the real-world situation? This sub-part will try to answer these questions by



exploring some of the provisions of international law that have proved to be abstruse,
particularly in interpreting the legality of the right of revolution.

As highlighted previously, the first ambiguity in international law is the meaning scope
of “the people” or “a people” or “peoples”. According to scholar Bradley Simpson®, in the
context of the Nigerian-Biafran Revolution, it is hard to determine whether the Biafrans could
be referred to as “a people” who have a collective right to self-determination and political
independence. Indeed, the active intervention of the international community in resolving the
Nigerian-Biafran conflict indicated a diverse interpretation of international law. For example,
the Nigerian case argued that territorial integrity is superior to self-determination. In contrast,
the Biafran case argued that self-determination is an inalienable human right that cannot be
underscored by anyone whatsoever. Both arguments are within the confines of international
law, thus indicating the possibility of imprecision in interpretation. Based on the outcome of
the war and the unfolding of events during the war, scholar Bradley Simpson failed to
understand why the international community failed to diplomatically recognize Biafra,
including China and France, that militarily actively supported the new republic. The
academician attributed this paradox to the ambiguity of the interpretation of “a people” as used
in various international law documents such as the UN Charter, UDHR, ICCPR, and UNMD?®°,
Indeed, in some cases, these documents do not recognize tribes and ethnic groups as a line of
identity that can lead to the formation of “a people”. For example, the UN Charter states “...all
without distinction as to race, sex, language, or religion...”®” without mentioning ethnicity,
which would have accounted for tribal affiliations and other cultural aspects. On the contrary,
during the 2010 International Court of Justice ruling on the Kosovo case, the judges included
tribes and other sub-groups as sections that can identify themselves as “a people”®®. Therefore,
there is a need for the United Nations and experts of international law to formulate all-inclusive
criteria that meet universality standards to withstand the global publicity to avoid divergent
interpretations of the same provisions by different legal experts working in various capacities
on the international platform.

The second ambiguity is that the international law is unclear on how and when a nation
should secede to meet the international diplomatic criteria for recognition by other states and

subsequent admission to the United Nations. According to academician Bradley Simpson®’, it
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is still challenging in the context of international law on when should a country like Biafra be
considered viable to enjoy the human rights of political independence and self-determination.
Indeed, according to Brian McNeil, the argumentation of self-determination, as it was the case
of Biafra, did not persuade the international community, thus resulting in the eventual defeat of
the Biafran army by the Nigerian military®. It is only ACKBA that based its argument on self-
determination, primarily to attract more humanitarian aid to the starving Biafran population
rather than on supporting the independence and sovereignty of the country®l. Additionally,
according to Buchanan, there are limited circumstances under which a country can enjoy its
political independence and freedom through secession, and they are mostly related to the
oppression of a specific group of people, such as a government oppressing a particular ethnic
or tribal group, as others are relishing their privileges®2. It is apparent that Biafra met these
criteria, but still, it did not persuade the international community. However, Buchanan
advocated that international lawyers should employ moral judgment because the cases might
differ from one part of the world to another due to the vast diversity of the world®®. Therefore,
it is also essential to examine the role the media played during the war because it might have
contributed to this ambiguity.

5.5.2. International Law and Legal Indeterminacy

All the declarations and documents containing the doctrines of international law such
as UDHR and the UN Charter have been interpreted differently by different legal experts across
the world. A classic example has already been provided in the previous chapter, whereby the
international community did not support the Biafran argument that the Igbo people were being
discriminated under the Nigerian regime whose senior offices were mostly held by Northerners.
In this case, according to Pavkovi¢ and Radan®, the international community considered
territorial integrity as a more important legal factor than the self-determination of the Igbo
people and associated tribes in the Eastern Region of Nigeria. Consequently, many countries
engaged in aiding the Nigerian military. The legal indeterminacy of international law emerges
when some portion of the international community such as China and France felt that the Igbo
people deserved their political independence and sovereignty. Consequently, it was extremely

challenging determine who between them was correct since both of their arguments fell within
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the scope of international law, only that they differed in interpretation concerning territorial
integrity versus self-determination. Since a larger part of most remarkable nations on the planet
like Britain and the Soviet Union bolstered the Nigerian case as well as the triumph of the
Nigerian armed force over the Biafran armed force, it was generally seen that the Nigerian case
was right. However, the other portion of the argument remains till today, as evidenced by the
formation of political organizations like IPOB and the launch of pro-Biafra radio stations like
VOBI, which are currently involved in the active advocacy of the political rights of the
indigenous people of Biafra®. In this regard, it can be argued that the level of uncertainty
involved in the interpretation of international law remains relatively high, and this phenomenon
is threatening the re-emergence of conflicts in Africa, with the classic example of the rising
battle between the Northerners and the indigenous people of Biafra evident today in the Federal
Republic of Nigeria.

Furthermore, it can also be argued that the degree of legal indeterminacy of international
law is dependent upon the specific context of conflict, and particularly, the interest or allyship
status of the international community to specific countries. For example, according to John
Stremlau, at the beginning of the war, Britain neither supported Nigeria nor Biafra, but
remained in a “wait and see” status because its primary interest was to control the Nigerian oil
reserves, which were dominantly in the Eastern part of the country®®. However, when Britain
discovered that the Biafran authorities did not welcome them to their side with a promise to
explore the oil reserves after war, the British Prime Minister then announced their support for
Nigeria. Therefore, it can be argued that most countries in the world determine how they benefit
from their relationship with another given country and then exploit the legal indeterminacy of
international law to join any side that strengthens their allyship. Indeed, according to James
Olawaoyin, although France did not acknowledge the Republic of Biafra diplomatically, they
argued on their case that their cause of self-determination was “just and noble”®’. Scholar
Olawoyin went ahead and argued that France probably took this position in the Nigerian-
Biafran Revolution because it was in competition with Britain for West Africa®. In other words,
France was competing with Britain to control the Nigerian oil reserves post-war. From this case,
it is therefore evident that most countries of the international community can opportunistically

use the legal indeterminacy of international law to fulfil their interest in a particular conflict.
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Indeed, although the Biafrans were defeated on the basis that tribes are not recognized by
international law in shaping “a people”, the 2010 Kosovo case saw the International Court of
Justice®® develop a tribal criterion, whereby people of a given tribe can seek self-determination
and political independence if they feel discriminated by a government that seems to largely
support other tribe(s) while playing a deaf ear to their concerns. Therefore, future research
should determine on how to reduce the legal indeterminacy of the international law to promote
global justice and peace, which is also the course of action of many international organizations
such as the UN.

5.6 Chapter Summary

This chapter has extensively compared the legality of the right of revolution from
Fichtean and international law perspectives. At the outset, | presented how Fichte
philosophically contributed to the right of revolution. It was discovered that Fichte is among
the philosophers of the Enlightenment era who thought that people should use revolt against a
government that persistently and deliberately oppresses them. This subsection further revealed
the true nature of an oppressive government and at what point can people decide to use force
against such a government. It was particularly revealed that a government that plays a deaf ear
should be put in that course of action. Further, from a Fichtean perspective, it was also exposed
that people have a natural human right of political expression and self-determination. Thus,
being a natural human right, Fichte argued that people can seek this inalienable right whenever
their current government does not account for their concerns. One of the ways to defend this
right is by revolution. In general, albeit apparently essentially questionable in the contemporary
world, Fichte comprehensively showed that it is lawful to rebel against a harsh government if
that administration bombs its order of protecting the unavoidable human rights by utilizing the
rule of law. Therefore, Fichte could have approved the Biafran case because the Federal
Government of Nigeria portrayed tribal discrimination towards the Igbo people as evidenced
by unequal distribution of revenues from oil resources, despite that a majority of the oil reserves
were located in the Eastern Region.

On the other hand, this chapter also examined the viewpoint of international law on the
legality of the right of revolution. It was revealed that, like Fichte, the provisions of international
law also support the legality of the right of revolution. Documents such as UDHR, the UN
Charter, and UNMD advocate that it is the entire role of any government to protect natural

human rights using the rule of law. Also, UDHR explicitly hinted that people can revolt against
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an oppressive government as their last resort. In other words, people should try all possible
peaceful means to persuade the government to protect their inalienable human rights such as
self-determination. However, if the government chooses to play a deaf ear to their concerns,
then the people should consider its actions as deliberate and hence should resolve for a force to
protect their natural rights. In this case, it can be argued that the principles of international law
have their foundations in the Fichtean political philosophy, only that they have been slightly
modified to meet the demands and intricacies of contemporariness. Though, undoubtedly,
international law is more oriented towards promoting inter-state peace based on the lessons that
were learned from World Wars | and 1. Unlike Fichte who radically promoted a revolt against
an oppressive government, the international law framework is inclined towards ensuring that
peace prevails in the world, considering its primacy in promoting economic and social
development, especially to vulnerable populations, such as in Africa. It emphasizes that a
revolution should be used as a last resort when all peaceful means have been exploited. All the
same, it urges the people to be more tolerant towards each other because it pays more in the
long-term, compared to the devastating adverse effects of war.

Overall, the main difference between the Fichtean perspective and the international law
viewpoint regarding the legality of the right of revolution is the level of radicality employed.
Also, Fichte implied that self-determination is superior to territorial integrity whereas
international law approved the vice versa. Therefore, future research should work towards
resolving this inconsistency, considering that Fichte is one of the key philosophers of the
Enlightenment era that advocated for the protection of natural rights by the rule of law, as it is

also articulated in the international law framework.
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